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The EU’s water policies are being directed by wealthy member countries, which do not face the pressures that come with a growing population, or difficulties in terms of the quantity of available water, and which have guaranteed a secure supply. It is for these reasons that EU water legislation focuses on the negative impacts that the use of this important natural resource has on the ecosystem, and the alleviation of these impacts. The hydropolitical impacts of this significantly affect Turkey, which has only been able to develop about 36% of its water resources.

The EU Water Framework Directive (WFD), which came into effect at the end of 2000 and can be considered the main legislation on water resource management in EU member countries, has clauses that address both internal and transboundary waters. In addition to this Directive, the EU is a party to three other agreements addressing the use of transboundary waters and regulating issues related to the environmental effects that the construction of facilities have on these waters:

- The Convention on Protection and Use of Transboundary Waters and International Lakes,
- The Convention on Environmental Impact Assessment in a Transboundary Context, 

- The Convention on Access to Information, Public Participation in Decision-Making And Access to Justice in Environmental Matters.

The conventions mentioned above are also known by the names of the towns where they were signed: Helsinki, Espoo and Aarhus.

Turkey’s National Program states that the decision to adhere to these three conventions will ‘be assessed together with membership’.
 The legal arrangements necessary for compliance with the EU Water Framework Directive requirements call for considerable investment in both the public and private sector. It will also be necessary to reinforce technical capacity. It is for these reasons that the National Program states ‘the date the Directive will be put in force will be defined during the preparations for the adoption of the legislation’ – a final date has not yet been given.
The EU WFD and the Helsinki, Espoo and Aarhus Conventions are briefly examined in the following paragraphs.
The Water Framework Directive (WFD)

Aim and Scope

The Water Framework Directive came into effect on 22 December 2000 upon publication in the Union’s official journal, becoming part of the EU acquits (2000/60/EC). States that are party to the WFD are responsible for incorporating the WFD clauses into their national legislation, and its application. The Directive outlines the EU’s new goals regarding water quality in member countries, and the methods to be adopted in order for these goals to be reached. The main goal to be reached before December 2015 is to bring the quality of all surface and groundwater, together with deltas, inland and coastal waters to at least ‘good status’.

The Directive defines ‘high status’ waters as those under natural conditions subjected to no or very little human impact. Waters under similar geographical, climate and geological conditions exposed to varying degrees of human interference are classified ‘high’, ‘good’, ‘moderate’, ‘poor’ and ‘bad’ depending on the deviation from the reference conditions. This classification also takes into account the physical and chemical changes to water quality that result from human intervention, as well as the rate of flow, depth and quantity. It also takes into consideration changes to the ecological state, such as changes to fish diversity and other life forms.

Aiming to establish a model that links water resource management with ecological goals, the WFD has decided River Basin Management Plans are the best way to implement the Directive. River Basin plans are projects that incorporate various information such as: the parameters for mapping the location and boundaries of protected areas, the point and diffuse sources of pollution, the use of the area, the actual and projected quantity of water use, the measures to be taken to achieve Directive goals and economic assessments of these measures. A high degree of participation at the public level and from those institutions involved in the project is envisaged for the development of these plans, their review and their revision processes. In addition, states that are party to the Directive must submit periodical progress reports on the implementation of the Directive’s requirements to the EU Commission.

Disputed Issues

Quality and quantity management are two complementary components in the development of water resources. Having put the protection of ‘ecosystems’ at the heart of the matter, the Directive has pushed the important role that water plays in socio-economic development to the background, perceiving water use itself as a risk factor that negatively affects its quality.

This issue stated above has remained on the agenda since the 1988 Community Water Policy Ministerial Seminar held in Frankfurt, when the decision was made to conduct studies on the Water Framework Directive until 2000, at which time the Directive would come into effect. In addition to those southern countries affected by semi-arid climates, which occasionally face water shortages, such as Spain, Italy and Greece, England has also criticized this approach.  The issue was remarked on with humour during discussions held in the United Kingdom’s House of Lords, when the President of the Committee for the Environment and Water Resources said ‘this is… the first directive… that brings water quantity into it…but it has been done in a fairly nervous way’
 As for the European Parliament, criticisms have been voiced over the Commission’s decision to prioritize water quality over quantitative issues.
  
Some EU countries, particularly those in the south, consider the management of water resources a way of giving direction to policies on infrastructure and regional development, as well as an environmental issue. The Directive sees dams, flood barriers, interference with the direction of watercourses and similar activities as harming the natural structure of rivers and having a detrimental impact on water quality (Article 2.9 and Annex II).
Contrary to the general perception, Northern and Central European rivers were equipped with various physical structures long before the WFD came into force. According to the data and definitions provided by the International Commission of Large Dams (ICOLD), there are in total 4,277 large dams in 25 EU countries.
 Spain, with 1,196 dams is ranked first among EU countries and ranked fifth in the world. 141 of the dams built in Spain are situated on transboundary rivers.
 In Spain, 3.5 million hectares of land is equipped with irrigation facilities and 1.1 million hectares are irrigated with water drawn from transboundary waters. There are 569 functioning dams in France, 517 in England and 315 in Norway and Germany. Austria draws 70% of its energy needs from water resources, while the figure in Sweden is 50%, Portugal 40% and Norway uses water resources to supply all of its energy needs. 

There are 504 functioning dams in Turkey that can be defined as large dams, and in technical and economic terms only 36% of the hydroelectric potential is being harnessed. According to 2002 data, water use, which includes irrigation, drinking, potable water and industrial sector usage, amounts to 40 billion m3.
 When these figures are compared with the amount of potential usable water, actual usage amounts to 36%. 

These figures show that Turkey must assign great importance to efforts that develop its water resources. 

The Water Framework Directive and Transboundary Waters 

Many EU countries are dependent on one another in terms of transboundary waters. 95% of Hungary’s total water resources come from neighboring EU countries. This figure is 90% for the Netherlands and 95% for Slovakia. 40% of Germany and Portugal’s total water resources come from transboundary waters.
 This dependency is largely due to issues such as water quality, floods and river navigation. Due to favourable climate conditions, there are no serious problems relating to issues of quantity.  This has been reflected in the general approach of the WFD. 

All of the most important transboundary river basins in Europe are situated in EU member countries.  The Rhine, Elbe, Vistula, and, to a large extent, the Danube river basin, and various river basins situated between Portugal and Spain are examples. The WFD includes clauses to be implemented that relate to internal and transboundary waters (without differentiation), and the goals set for internal waters are also applicable to the parties’ transboundary waters. 

The term ‘international river basin district’ is used in various clauses of the Directive for transboundary river basins. However, the expression ‘international river basin’ was used in the first draft of the ‘UN Convention on the Law of the Non-Navigational Uses of the International Watercourses’ prepared by the UN Law Commission and voted on in the UN General Assembly in 1997, and was objected to by many countries’ representatives on the grounds that the expression was too inclusive and contradicted a country’s sovereignty over the river basins situated in its territory. Due to these objections, the term ‘international river basin’ was replaced with ‘watercourse’ and ‘international watercourse’, the definitions of which were included in the final document. Therefore, the definitions and terms used in the WFD are not in accordance with Turkey’s approach to the issue or international terminology in general. 

In the Directive, paragraphs (2) and (3) of Article 13 ‘River Basin Management Plans’, address the transboundary river basin districts falling entirely within the Community, and transboundary river basin districts extending beyond the boundaries of the Community. If Turkey becomes a EU member country, the Maritsa River Basin will fall within the boundaries of the Community, while parts of the Euphrates-Tigris, Orontes, Çoruh and Kura Basins will be defined as basin districts extending beyond the boundaries of the Community.  

Based on the fact that river basins are a combination of geography and hydrologic features, Article 13 of the Directive envisages the river basin management plans will be carried out via cooperation between riparian states. Where cooperation is not possible, the same article grants member countries the right and flexibility to produce ‘management plans’ for those parts of the river basin districts situated within their political borders. 

The Impact Assessment Report produced by the EU Commission on 6 October 2004 stated that ‘Water in the Middle East will increasingly become a strategic issue in the years to come, and with Turkey’s accession one could expect international management of water resources and infrastructures (dams and irrigation schemes in the Euphrates and Tigris river basins, cross-border water cooperation between Israel and its neighbouring countries) to become a major issue for the EU.’
 This complex sentence, considered alongside the WFD clauses, leads us to understand that an international structure similar to the one established for the Rhine and Danube Rivers is envisaged for the Euphrates and Tigris Rivers. However, in this regard there are important divergences of opinion between Turkey, Syria and Iraq, which prevent any agreement on a common water management plan. 

Regarding Turkey’s position on this issue, one of the key arguments is that in order to achieve a reasonable level of water resource usage in accordance with the principles of equity, the Euphrates and Tigris Rivers should be treated as one river basin rather than separate basins. The author of this article explains the technical reasons for this in a book entitled Turkey and Water Issues in the Middle East.
 Syria and Iraq, on the other hand, argue the opposite. The impact assessment report’s reference within parentheses to ‘the Euphrates and Tigris River Basins’, describing them as distinct from one another, contradicts the Turkish position. The expression used in the Commission’s Impact Assessment Report also contradicts the definition of river basin that appears in the Water Framework Directive.

Turkey argues that instead of dividing the water potential of the Euphrates and Tigris into three equal parts, technical studies should be conducted in order to determine the amounts required by the parties. Naturally, Turkey, Syria and Iraq’s different positions make preparation of a common river basin management plan extremely difficult. Due to this situation, it is highly likely that the EU will intervene in any ‘River Basin Management Plans’ Turkey prepares for the parts of the Euphrates-Tigris River Basin in Turkish territory. Some EU countries have already sought to prevent the construction of the Ilısu Dam on the Tigris River, which reaffirms this possibility.

Israel and Syria are mentioned together in the Impact Report, could suggest the Euphrates and Tigris waters are considered a regional resource that could solve the water issues between Israel, Syria and Palestine in addition to riparian states. This issue could be considered a reflection of a hydropolitical theory: the ‘core and periphery’ approach, which comes from the publication Core and Periphery.
 According to this theory, Turkey, which is considered a country rich in water resources, is situated at the core, and from the core to the periphery water resources decrease. Some sources have claimed that within this framework, the Euphrates and Tigris Rivers will play a key role in the resolution of water issues in the Middle East. These claims, which are unacceptable for Turkey and contradict both international law and the hydrological realities of the Euphrates-Tigris River Basin, occasionally feature in international publications.
The Water Framework Directive states that the settlement of disputes over transboundary waters should be pursued according to the ‘Convention on Protection and Use of Transboundary Waters and International Lakes’, also known as the Helsinki Convention, of which the EU is a signatory (Introduction: paragraph 35). Although the National Program states that the decision on whether or not Turkey will adhere to the Convention will be ‘assessed together with membership’, Turkey might be asked to sign, together with the Helsinki Convention, the Espoo and Aarhus Conventions, of which the EU is a party, in order to start talks on the environment and water sections. 

International Agreements to Which the Union is a Party 

Helsinki Convention

The UN-ECE Convention on Protection and Use of Transboundary Waters and International Lakes came into force in 1996. By May 2006, 35 countries adhered to the Convention. The Council of the EU ratified the Convention on behalf of the Union in 1995 (95/308/EC). 

The Helsinki Convention has parallel clauses to the ‘UN Convention on the use of Watercourses for Purposes other than Transportation’, to which Turkey is not a party. The main point where the Helsinki Convention diverges from the UN Convention is that it does not grant the right to unilaterally bring disputes before the International Court of Justice for the settlement of issues between riparian states. 

Several clauses in the Helsinki Convention relate to the prevention and control of water pollution that has transboundary impacts. Within this framework, in order to prevent industrial pollution, it requests that the ‘best available technology’ be applied. Although Appendix I of the Convention provides some flexibility, the suggestion to use costly technology, without taking into account local or regional conditions is also being debated among EU countries. With regards to the Convention, it should also be pointed out that it enables not only the public of the Party of origin to participate in the environmental impact assessment process, but also grants the same rights and opportunities to the people of the affected Party.

Espoo Convention 

The UN-ECE Convention on Environmental Impact Assessment in a Transboundary Context came into force in 1997. The EU became a party to the Espoo Convention in 1997. 
Appendix I lists construction of large dams and reservoirs, groundwater abstraction activities where the annual volume of water to be abstracted amounts to 10 million m³ or more, and works for the transfer of water between river basins, where the amount of water exceeds 100 million m³ or more, in order to compensate for water shortage, as some of the activities that would have a significant impact on the environment. 
In the case of a party wanting to undertake a project, it is the Party of origin’s duty to notify any party that, in its estimation, might be affected by the project. The affected Party shall respond within the time specified in the notification, indicating whether it intends to participate in the ‘environmental impact assessment’ procedure for evaluating the likely impact of a proposed activity on the environment. If the affected Party deems it necessary, the ‘environmental impact assessment documentation’ should be prepared together with the Party of origin. Each transboundary river basin has its own technical, socio-economic and political structure. The Middle East has a complex political, economic and social geography where conflicts occur regularly and new war scenarios are being prepared. In such an atmosphere it is impossible for upstream and downstream countries to prepare the environmental impact assessment documentation together; for example, it doesn’t seem possible for Turkey to prepare such documentation together with Iraq and Syria in order for a dam to be built on the Tigris River. Although Turkey is not party to the Espoo Convention, this and others similar will always be raised in efforts to prevent investments related to the development of the Southeastern Anatolia Project. Considering the results of the environmental impact assessment documentation can cause serious disputes within a country’s own borders, it is clear that the international process of preparing this documentation would create serious problems in regions with unique political conditions. The Espoo Convention’s approach only takes into account the conditions in Europe, which is far from realistic politics. 

Aarhus Convention 

The Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters came into force on 30 October 2001, and was ratified by 39 countries including members of the EU.

The EU has called for all countries in the world to adhere to the Convention and is making efforts to have the clauses of the Convention adopted as principles of established law. Developed countries such as the US and Canada are supporting these efforts. 

The Aarhus Convention’s basic approach can be summarized as enabling public access to information and providing transparency during the process, thereby enabling public participation in decision-making. The convention envisages that citizenship, nationality, and place of residence will not affect the public’s access to information or participation in the decision-making processes. Within this framework, the citizen of any given country, regardless of whether they live in Turkey, would have the right to ask for information about a project to be conducted in Turkey, and the right to take Turkey to court in the case of such a request not being answered or the answer being unsatisfactory. In practice, abuse of this right will cause major problems, which will result in project delays. 

Conclusion

Surface and groundwater in areas of dense urban settlement and industrial activity are under serious threat and the efforts made to remedy this have so far been insufficient. Turkey must adopt and implement – by way of EU frameworks or other means – technical, legal, and institutional measures to prevent the pollution of water resources. 

There is a risk that some member countries could exploit EU water policies to create artificial water issues in the Middle East, which could involve provocation of ethnic nationalism. This is the main hydropolitical issue we will face during the adaptation and implementation processes. Although it is in accordance with the principles of ‘equity and not to cause significant harm on neighbors’ entrenched in international law, efforts to limit Turkey’s use of transboundary waters could intensify. The fact that international agreements on transboundary waters generally involve clauses that favour downstream countries will serve to facilitate such initiatives. 

In terms of the direction of its water policies, Turkey should take into account during the negotiation process the risks and assessments outlined above, as well as defend its technical and hydropolitical approaches in the international arena. Considering that today, only a third of our water sources have been developed, it is also extremely important to step up efforts to ensure this development is at 100% prior to EU accession. 
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